freedoms guaranteed. 5 Moreover, as the ECHR guarantees the availability at national level of a remedy to enforce the substance of the Convention rights and freedoms, 6 Contracting States must provide all necessary remedies under domestic law in order to prevent alleged violations of the Convention or their continuation, or to provide adequate redress for any violation already occurred.
say whether it has a supra-legislative status in domestic legal orders and, therefore, prevails over conflicting national laws enacted before or after the ratification and the entry in to force of the Convention itself; and 2) the self-executing character of the ECHR rules and the possibility that the European Convention rights be directly enforced by national courts. 12 There are different approaches and a variety of constitutional provisions concerning the status, the application and the effects of the ECHR in the domestic legal orders. Moreover, the direct application of the European Convention provisions at national level, 13 the judicial enforcement of conventional rights and the judicial review of legislative and executive acts with reference to the ECHR differ from one State to another.
14 In addition, no express obligation to give direct effect to the ECHR within domestic legal orders is included in the text of the Convention.
In the majority of Contracting Parties of Central and Eastern Europe, as well as in the Netherlands, 15 following a monist approach 16 that considers international and domestic law as part of the same legal system, the Convention substantive rights are self-executing and enjoy supremacy over national legislation. The ECHR pro- Groningen, 2010. 12 See CAtAldi, "La natura self-executing delle norme della CEDU e l'applicazione delle sentenze della Corte europea negli ordinamenti nazionali", in CAligiuri, CAtAldi and nApoletAno (eds.), La tutela dei diritti umani in Europa tra sovranità statale e ordinamenti sovranazionali, Padova, 2010, p. 565 ff. 13 Concerning the literature about the direct applicability of the ECHR in the Contracting States, see CAtAldi, "Convenzione europea dei diritti dell'uomo e ordinamento italiano. Una storia infinita?", DUDI, 2008, p. 321 ff., at p. 328, notes 18, 19 e 20.
Treatment of the ECHR and EU Laws. A Comparative Constitutional Perspective,
14 For practical reasons, it is not possible to cover all of the Contracting Parties' domestic legal orders; only some of them have been analysed taking into account the different legal traditions. 15 See de wet, "The Reception Process in the Netherlands and Belgium", in Keller and Stone Sweet (eds.), cit. supra note 3, p. 229 ff., p. 235 ff.: "The relationships between domestic and international law in the Netherlands is characterized by a monist character [Article 93 of the Dutch Constitution] and the supreme position of international law in the Dutch constitutional order [Article 94 of the Dutch Constitution]". 16 As far as the relationship between the domestic and international legal systems is concerned, France can be considered "formally" monist. According to Article 55 of the French Constitution, the ECHR has been automatically incorporated into the domestic legal order since its publication and it is directly applicable. Regarding the rank in the hierarchy of sources of laws, international treaty law has supra-legislative, but infra-constitutional status. The Constitutional Council has the sole competence to review the constitutionality of law before they enter into force. The Council of State and the Court of Cassation can review the compatibility of national legislation with the ECHR and, if it is inconsistent, they can disapply domestic law. See lAmBert ABdelgAwAd and weBer, "The Reception Process in France and Germany", in Keller and Stone Sweet (eds.), cit. supra note 3, p. 107 ff., at p. 115 ff. See also Sorel, "La France et la Cour européenne des droits de l'homme, variations sur les amours d'un couple tumultueux", in CAligiuri, CAtAldi and nApoletAno (eds.), cit. supra note 12, p. 621 ff.; fArtunovA, "Report on France", in mArtiniCo and polliCino (eds.), cit. supra note 11, p. 205 ff.
visions create enforceable rights for individuals at level of statutory law or constitutional law, or at an intermediate level above statutes but below the Constitution, which can be judicially enforced even in the absence of any further domestic measure for implementation.
In countries that have ratified the Convention more recently, and specifically in the vast majority of the new Member States of Central and Eastern Europe, the ECHR has been automatically incorporated through the reference operated by a constitutional rule, which usually recognizes a super-legislative rank to international treaties in the domestic hierarchy of sources of law. For instance, the ECHR enjoys a particular status within the Bulgarian legal order as specified in the Constitution of 1991. Its incorporation in the Bulgarian legal system is expressly stated in Article 5(4) of the Constitution, which reads: "International treaties which have been ratified in accordance with the constitutional procedure, promulgated and having come into force with respect to the Republic of Bulgaria, shall be part of the legislation of the State. They shall have primacy over any conflicting provision of the domestic legislation". According to the aforementioned Article 5(4), in the domestic hierarchy of source of law the ECHR is placed above statutes and laws but below the Constitution. Article 5(1) of the Constitution, indeed, states that the "Constitution shall be the supreme law, and no other law shall contravene it".
17 Another example is the 1991 Constitution of Romania, 18 which provides that "[t]reaties lawfully ratified by Parliament shall form an integral part of the domestic legal order" (Article 11(2)). Moreover, according to Article 20 of the Romanian Constitution:
" [The] constitutional provisions on citizens' rights and liberties shall be interpreted and applied in accordance […] with the covenants and other treaties to which Romania is a party. […] In the event of conflict between the covenants and treaties on fundamental human rights to which Romania is a party and domestic laws, the international instruments shall prevail".
As far as the Republic of Moldova is concerned, Article 4 of the Constitution reads:
"Constitutional provisions for human rights and freedoms shall be understood and implemented in accordance […] with other conventions and treaties to which the Republic of Moldova is a party. […] Wherever inconsistencies appear between human rights conventions and treaties signed by the Republic of Moldova and its own national laws, international regulations shall prevail".
Moreover, Article 8 of the Constitution provides that "The Republic of Moldova is obliged to respect […] the treaties to which it is a party […]".
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Anglo-Saxon and Scandinavian countries (the ECHR was incorporated into Swedish and Norwegian law through ordinary statutes: the Swedish Act on the ECHR of 1995 and the Act on Strengthening of the Status of Human Rights in Norwegian Law of 1999), 20 but also Italy 21 and Germany, 22 have traditionally supported a dualistic approach, according to which international law and domestic law are two separate and distinct legal orders.
The United Kingdom and Ireland, for example, have respectively incorporated the Convention through the Human Rights Act of 1998 (entered into force in 2000) and the European Convention on Human Rights Act of 2003. 23 In both countries, the reception of the European Convention made it "an immediate source of rights against national authorities and, in case of violation, a source of remedies before national courts". 24 After incorporation, the ECHR rules are judicially enforceable 19 See also Law No. 595-XIV of 29 September 1999 concerning the International Treaties of the Republic of Moldova. The relevant provisions of this law read as follow: "International treaties shall be complied with in good faith, in accordance with the principle pacta sunt servanda. The Republic of Moldova cannot invoke the provisions of its internal legislation as a justification for non-compliance with an international treaty to which it is a party" (Section 19 Compliance with international treaties); "The provisions of the international treaties which, according to their wording, are susceptible to be applicable without there being need for enactment of special legislative acts, shall have an enforceable character and shall be directly applied in the Moldovan law system. For the realisation of other provisions of the treaties, special normative acts shall be adopted" (Section 20 The application of international treaties).
20 See leBeCK, "Report on Scandinavian Countries", in mArtiniCo and polliCino (eds.), cit. supra note 11, p. 389 ff., p. 393 ff.; wiKlund, "The Reception Process in Sweden and Norway", in Keller and Stone Sweet (eds.), cit. supra note 3, p. 165 ff., p. 182 ff. 21 Concerning the status and the effects of the ECHR on Italian legal order, see infra section 1.2.
22 BVerfGE 111, 307 (BVerfG, Görgülü, 2 BvR 1481/04, Order of 14 October 2004), para. 34. According to the Federal Constitutional Court, the "Basic Law is clearly based on the classic idea that the relationship of public international law and domestic law is a relationship between two different legal spheres and that the nature of this relationship can be determined from the viewpoint of domestic law only by domestic law itself".
23 See SApienzA, "L''incorporation' della Convenzione europea dei diritti umani nell'ordinamento britannico attraverso lo Human Rights Act del 1998", in CAligiuri, CAtAldi and nApoletAno (eds.), cit. supra note 12, p. 609 ff.; id., "Convenzione europea dei diritti umani e Human Rights Act 1998: in margine all'obbligo delle corti inglesi to take into account la giurisprudenza della Corte In particular in the United Kingdom, Section 3(1) of the Human Rights Act requires primary and subordinate legislation to be interpreted, taking into account the decisions of the Strasbourg Court (Section 2), in a way which is "as far as possible" compatible with the Convention rights. From paragraphs 2(b) and 2(c) of Section 3, one can infer a contrario that courts can declare subordinate legislation invalid if it cannot be interpreted consistently with the ECHR, unless primary legislation prevents removal of the incompatibility. In the 2008, in In re P case, 26 the House of Lords made reference to Section 6(1) of the Human Rights Act, thereby preventing authorities from acting in violation of a right protected by the ECHR. In fact, the House of Lords held that if a piece of legislation cannot be interpreted consistently with the ECHR, it must be disapplied by domestic courts. 27 On the other hand, in any proceeding in which a court determines that a provision of primary legislation is not compatible with a Convention right, it can declare this inconsistency (Section 4(2)). However, according to the doctrine of Parliamentary supremacy that forbids the judicial review of statutes, those provisions cannot be disapplied or declared invalid. As provided by Section 4(6), a "declaration of incompatibility", indeed, "does not affect the validity, continuing operation or enforcement" of the provision of domestic legislation, nor does it bind the parties to the proceedings in which it is made. Although the Parliament is not bound by the declaration of incompatibility, Section 10 establishes a special fast-track procedure to make those amendments to the legislation deemed necessary to remove the incompatibility with the ECHR. Finally, Section 6 makes it unlawful for a public authority "to act in a way which is incompatible with a Convention right", unless obliged to do so by primary legislation. The Human Rights Act has generated much literature and some criticisms, but it has "proven reasonably effective in the UK. In fact, it has allowed judicial review of primary legislation without overriding the supremacy of Parliament. […] However, within the UK, the effect of the Human Rights Act has frequently been described as constitutional", 28 considering the "political pressure" on Parliament to amend the law resulting from a declaration of incompatibility issued by a court, as well as the supra-legislative rank of the ECHR rights in British law that binds courts to interpret domestic legislation in conformity with the Convention or to declare its incompatibility with the Convention.
29
In the German legal system, according to Article 59(2) of the Basic Law (Grundgesetz), the ECHR has been incorporated by a formal statute (Act on the Convention for the Protection of Human Rights and Fundamental Freedoms of 7 August 1952). Consequently, the Convention enjoys the status and the rank of a federal statute, 30 and it does not automatically have priority over other federal law. In its Decision of 14 October 2004, the Federal Constitutional Court (Bundesverfassungsgericht -BVerfG) stated that the guarantees provided by the ECHR, due to its status in the hierarchy of norms, "are not a direct constitutional standard of review in the German legal system. A complainant can therefore not directly challenge the violation of a human right contained in the ECHR by a constitutional complaint before the Federal Constitutional Court".
31 However, the Court has held that the European Convention must be taken into account when interpreting domestic law, including fundamental rights and constitutional guarantees. The ECHR can, indeed, "influence the interpretation of the fundamental rights and constitutional principles of the Basic Law. The text of the Convention and the case-law of the European Court of Human Rights serve, on the level of constitutional law, as guides to interpretation in determining the content and scope of fundamental rights and constitutional principles of the Basic Law, provided that this does not lead to a restriction or reduction of protection of the individual's fundamental rights under the Basic Law".
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Therefore, German authorities and national courts are obliged, under the aforementioned conditions, to take into account the ECHR as interpreted by the ECtHR in their decisions. As a consequence, even if the ECHR does not automatically have priority over other federal law, German authorities and national courts are under an obligation to take notice of the Convention provision as interpreted by the ECHR and apply it to the case, provided that the application does not violate constitutional law.
33 Accordingly, as pointed out by some scholars, the ECHR has "a quasi-con- , an interpretation "open to international law" does not require the fundamental rights and rule-of-law principles enshrined in the Basic Law to be "schematically aligned" with those of the ECHR but requires "its valuations to be taken on to the extent that this is methodically justifiable and compatible with the Basic Law's standards". Furthermore, the decisions of the ECtHR, which contain new aspects for the interpretation of the Basic Law, "are equivalent to legally relevant changes, which may lead to the final and binding effect of a Federal Constitutional Court decision being transcended".
The constitutions of some Contracting States reserve a special status to international human rights treaties (see, respectively, Article 10 of the Spanish Constitution and Article 16 of the Portuguese Constitution). More specifically, the relevant provisions of the Spanish Constitution read as follows: "Provisions relating to the fundamental rights and the freedoms recognised by the Constitution shall be construed in accordance with […] international treaties and agreements on human rights that have been ratified by Spain" (Article 10(2)); "Once officially published in Spain, international treaties that have been validly concluded shall be part of the domestic legal order" (Article 96(1)). The Spanish Constitution confers a "supra-legislative" rank to the ECHR, that is placed above domestic legislation and below the Constitution. 37 Hence, domestic legislation may not, even if enacted subsequently, modify or derogate from an international treaty. Moreover, the ECHR has an "infra-constitutional" rank; this status derives from Article 95(1) of the Constitution, which states that if an international treaty contains provisions incompatible with the Constitution, its ratification requires a previous amendment of the Constitution itself. Finally, Article 10(2) requires that constitutional fundamental rights must be interpreted consistently with international human rights treaties, thus with the ECHR. The Spanish Constitutional Court (Tribunal Constitucional) has repeatedly maintained that ECHR can integrate the content of constitutional rights, having a special relevance for the interpretation of those rights. However, the ECHR is not an autonomous parameter under which domestic legislation can be reviewed, having a special relevance for the interpretation of constitutional rights. 38 ordinary courts are concerned, since international treaties cannot be amended or derogated from by domestic legislation, the Tribunal Constitucional has ruled out that national courts may set aside legislation clashing with the ECHR, or, in case of doubt, they may raise a question of constitutionality asking the Constitutional Court to review the compatibility of domestic legislation with a fundamental right protected by the ECHR and the Constitution.
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Only few Contracting Parties have acknowledged a constitutional status of the European Convention. For instance, in Austria the ECHR has been incorporated into the domestic constitutional order and is directly applicable -even if Austria has always denied any direct applicability of international human rights treaties. 40 This, therefore, determines that: a) the ECHR is a directly binding standard under which ordinary laws may be reviewed by the Constitutional Court; b) the ECHR grants individual rights that are directly actionable before all national courts and authorities, which are obliged to interpret ordinary law consistently with the Convention.
However, it must be noted that, lacking a formal incorporation, more specifically made by a formal act of the Parliament, the practice has recorded an increasing recourse to the "indirect incorporation" of the Convention, that is to say the incorporation made by national courts interpreting domestic legislation in the sense the most consistent with international obligations lying upon States, through the well known criterion of the so called "consistent interpretation". As mentioned above, the ECHR is seen as interpretative tool in relation to national constitutional provisions in the field of human rights. The fundamental principle is, therefore, that the interpretation of national rights be inspired by the evolution of the ECHR. As a consequence, the different national legal orders and the ECHR system influence one another and mutually stimulate. 41 In fact, regardless of the formal position set out by the different constitutional texts and regardless of the monistic or dualistic approach, 42 [T] here is no necessary causal linkage between ex ante monism or dualism, on one hand, and the reception of the ECHR on the other. Put differently, the manner in which the ECHR is incorporated is an outcome of the reception process which will, in turn, impinge on reception ex post. The assumption that dualistic States have, a priori, an unfriendly attitude towards international law, and will, therefore, generate a relatively poorer rights record, is untenable.
[…] Dualistic countries tend to incorporate through statute, whereas monist States tend to do so through judicial decisions. Clearly, a monistic constitutional structure can provide the judiciary with more leeway in the reception process […] helping courts overcome certain obstacles when they are motivated to do so. Finally, in dualistic countries where a powerful Constitutional or Supreme Court defends national human rights, we observe reticence among judges to base their rulings on the Convention as an is a "progressive rapprochement between the European legal orders with regard to the 'position' of the ECHR in the domestic legal order, which has been promoted by national legislators, by Constitutional or the Supreme Courts, and sometimes the ordinary judges".
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In conclusion, the legal framework governing the application and the effects of the ECHR in the domestic legal orders is so variegated that, according to some scholars, it is necessary to develop "a new, more comprehensive realistic theory. […] [This new theory] should not only accept that the reality is more complex and that, just as there are various shades of black and white, so there are various shades of monism and dualism, […] [but should be able to] tell us: whether domestic courts apply the Convention by relying only on the wording of the Convention or (as they should) also on the case law of the European Court; or whether they apply only domestic law, but so as to harmonize it with the Convention and the Court's case-law; or whether they give priority only to earlier or also to subsequent statutory and/or constitutional law". 
Focus on the Status and Effects of the ECHR in the Italian Legal System
The Italian Constitution recognizes a particular status to international law, distinguishing between customary law and treaty law (Articles 10(1) and 117(1) of the Italian Constitution). After the constitutional reform of 2001, which introduced a new Article 117(1) according to which "[l]egislative powers shall be vested in the State and the Regions in compliance with the Constitution and with the constraints deriving from EU-legislation and international obligations", the Italian Constitutional Court (Corte Costituzionale) has had different occasions to rule on the issue of the relationship between the ECHR and the Italian legal system, in particular focusing on the distinction between those competences that are a prerogative of the Court itself and those that can be exercised by any other domestic court while interpreting and applying the Convention.
independent source of rights.
[…] Paradoxically, perhaps, a pre-existing human rights judicial tradition in a particular country can sometimes hamper reception of the Convention or, at least, the jurisprudence of the ECtHR".
43 See mArtiniCo, "National Judges and Supranational Laws: Goals and Structure of the Research", in mArtiniCo and polliCino (eds.), cit. supra note 11, p. 7 ff., p. 13. 44 See wildhABer, "The European Convention on Human Rights and International Law", ICLQ, 2007, p. 217 ff., p. 219.
Status of the ECHR
Concerning the status of the ECHR, the Corte Costituzionale maintains that Article 117(1) of the Italian Constitution has filled the gap hitherto existing in the rules that guarantee compliance with international treaty obligations at a constitutional level, establishing, as a consequence, that a conflict between a rule of domestic law and a rule of international treaty law, in particular of the ECHR, amounts to a violation of Article 117(1). 45 Moreover, while excluding that Article 117(1) confers constitutional rank to international treaty law incorporated into the Italian legal system -the ECHR was ratified and implemented by Italy by Law No. 848 of 4 August 1955, having therefore formally the rank of ordinary law -, the Court has specified that the expression "international obligations" mentioned in it refers to international treaty rules different from those referred to by the provisions of Articles 10 and 11 of the Constitution. Therefore, Article 117(1), with its inherent mechanism of "mobile reference" (rinvio mobile), mandates the verification of the constitutionality of any ordinary law in light of any relevant rule of international treaty law, thus the ECHR itself.
In particular, in its Decisions Nos. the Convention rules do not automatically prevail over conflicting domestic rulesin the sense the conflicts between the ECHR and domestic laws cannot be directly resolved by ordinary courts, but must be referred to the Corte Costituzionale -, the ECHR binds the legislator considering that its rules are an indirect parameter for constitutional review of domestic laws. As a consequence, any domestic law in conflict with the ECHR as interpreted by the ECtHR indirectly violates the Italian Constitution and can be repealed by the Corte Costituzionale ( 
Role of Domestic Courts
As far as the role of domestic courts is concerned, the Corte Costituzionale states that, in case of conflict between a domestic law and the ECHR, the "common" judge shall construe the former consistently with the Convention "to the extent that this is allowed by comparing the text of the two provisions and using all the standard tools of legal hermeneutics".
47 If the conflict between the two rules cannot be solved by way of interpretation, the Corte Costituzionale has held that "the common judge […] must raise a plea of unconstitutionally […] with reference to the parameter of Article 117(1) of the Constitution and, if it is a treaty rule coinciding with a generally recognized rule of international law, to the parameter of Article 10(1) of the Constitution as well" (Decision No. 311 of 2009, para. 6).
As a consequence, domestic courts do not have the power to set aside domestic laws in contrast with the ECHR, since the alleged incompatibility between these two sources of legislation amounts to a question of constitutionality falling under the exclusive jurisdiction of the Corte Costituzionale (Decisions Nos. 348, para. 3.3, and 349, para. 6.1, of 2007). Moreover, in the Decision No. 39 of 2008, 48 the Corte Costituzionale indirectly confirmed that also with reference to pre-existing rules it will be necessary to wait for its decision in order to repeal the provision in contrast with the ECHR. Any antinomy between domestic and international law must, in any case, be resolved by the Court, even when it can be maintained that the ECHR provisions, within the meaning arising from a constant case law of the Strasburg Court, can be immediately applied by the national court given their precise, unconditional and complete character. The Corte Costituzionale does not deal with the question of unconstitutionality in light of the principle of the temporal succession of laws. 49 It must be noted that the ECHR shall apply, at least with reference to its self-executing rules, therefore determining the repealing of pre-existing domestic laws in contrast with it. Regardless of any other argument on the supremacy of international obligations even on subsequent laws, one can maintain that if a domestic court identifies a conflict between the ECHR and a pre-existing national law that cannot be solved by way of interpretation, it will simply disapply the latter as it violates the European Convention, whose provisions must be reconstructed taking into account the ECtHR case law.
The Corte Costituzionale, however, does not seem to share this opinion, rather reaffirming and extending the effects of Article 117(1) of the Italian Constitution on the existing domestic law prior to the entry into force of the ECHR. In the Court's view, Article 117(1), on one hand, attributes a particular "force of resistance" to domestic laws implementing international treaties, such as the ECHR, in case of conflict with ordinary legislation. On the other hand, it brings international treaties under the jurisdiction of the Corte Costituzionale, since "eventual conflicts will not generate problems of the temporal succession of laws or assessments of the respective hierarchical arrangement of the provisions in contrast, but questions of constitutionality" (Decision No. 348 of 2007, para. 4 
.3).
It is a reason of concern that the Court does not allow domestic courts to set aside, while interpreting a rule, pre-existing provisions of national law incompatible with specific obligations of international law.
50 It would be desirable that the Court change this position. Indeed, the issue not only relates to cases of conflict between a national provision entered into force before the ECHR and the Convention itself, but also to all other international treaties of "great significance" ratified more recently by Italy, including the new Protocols to the Convention. 49 See, on this point, mAStroiAnni, "Anche le leggi precedenti la Convenzione europea dei diritti dell'uomo debbono essere rimosse dalla Corte costituzionale?", RDI, 2008, p. 456 ff. 50 In its referral order that led the Corte Costituzionale to pass the Decision No. 39, the Tribunale Amministrativo Regionale (Regional Administrative Tribunal) of Emilia Romagna held that, although the ECHR is binding on Italy, the enforcement of human rights under the Convention concerns national legislation and the Convention rules are not directly applicable in the domestic legal system. The TAR implicitly denied any possibility of automatic abrogation or non-application by a court of domestic laws in conflict with the ECHR, as the power of repealing a law in contrast with international obligations is an exclusive competence of the national and regional legislator, as well as of the Corte Costituzionale, when ruling on questions of constitutionality, especially with reference to Article 117(1) of the Constitution. It is a matter of concern that the Corte Costituzionale did not censure the TAR's anachronistic point of view, even when the latter denied the direct applicability of the ECHR and stated that the European Convention creates only inter-governmental obligations that do not confer any power to national courts to set aside domestic laws, also in the case they have been superseded by subsequent international treaty provisions. See Conforti, "Atteggiamenti preoccupanti della giurisprudenza italiana sui rapporti fra diritto interno e trattati internazionali", DUDI, 2008, p. 581 ff.
Another interesting aspect that must be pointed out concerns the competence of domestic courts to raise a question of constitutionality with reference to Article 10 of the Constitution, in the case the ECHR rule coincides with a generally recognized rule of international law. According to some scholars, the Court wants to reaffirm explicitly the automatic incorporation into the Italian legal system of the rules of the European Convention that, though codified in an international treaty, reproduce international customary law. 51 Moreover, another element can be taken into consideration in order to understand why the Court specifies a twofold parameter, Articles 117 and 10 of the Constitution, for challenging the constitutionality of a domestic law. While affirming that the domestic court is "barred from disputing the interpretation of the ECHR given by the Strasbourg Court", the Corte Costituzionale reserves the competence to verify whether "the ECHR rule, as construed by the European Court, […] is in conflict with the other relevant rules of the […] [Italian] Constitution". 52 In this case, the review of the Court cannot be "limited to the possible infringement of the principles and fundamental rights of the Constitution, but must be extended to conflicts between the 'intermediate rules' and the Constitution".
53 So, the Constitutional Court maintains that ECHR provisions, as interpreted by the ECtHR, can be applied only if they are consistent with the Constitution. This is an important specification, considering that in the case law prior to the 2001 constitutional reform the Court had stated that "in the absence of a specific constitutional basis", when the rules of international treaty law are implemented into the domestic legal system by an ordinary law, "the constitutional limit operates in its entirety, as it happens with respect to any other [domestic] law". 54 As mentioned above, the European Convention was, in fact, ratified and implemented by Italy by an ordinary law and the Corte Costituzionale has excluded, as a general rule, that the ECHR falls within the field of application of Articles 10 and 11 of the Constitution (Decisions Nos.
and 349 of 2007).
Therefore, in case of conflict with the Italian Constitution, the effectiveness of the mechanism of "mobile reference" to international law as provided for in Article 117(1) would be excluded and, as a consequence, the ECHR rule could not account for a parameter of constitutionality for reviewing domestic laws (Decision No. 311 of 2009, para. 6). On the contrary, if a ECHR rule coincides with a rule of international customary law, the reference to Article 10(1) of the Constitution narrows the competence of the Constitutional Court only to verify whether that ECHR rule is in conflict with the "fundamental principles of the constitutional legal order" and the "inalienable human rights", and not with all the relevant rules of the Constitution. This case law leads potentially to a two-tier constitutional status of the human rights protected by the ECHR. One can assume that the Court takes into account the aforementioned distinction when it contemplates, as an exceptional hypothesis, the possibility of challenging the constitutionality of the Italian law implementing the European Convention, and declaring the unconstitutionality of the part of this law which incorporates the ECHR rules in conflict with the Constitution. The same distinction is also important when considering the consequences deriving from another aspect pointed out by the Court. The Corte Costituzionale held that, in order to increase the standard of protection of any human right in the domestic legal system, the application of the ECHR, as construed by the ECtHR, needs to be balanced with "the other interests guaranteed by the Constitution, i.e. the other constitutional rules protecting fundamental rights that could be affected by the extension" of the protection of the right concerned (Decision No. 317 of 2009, para. 7). 55 In conclusion, whereas the reference parameter is Article 10(1) Constitution, the competence of the Corte Costituzionale should be confined to the verification of the compatibility of the ECHR rule with respect to the "fundamental principles of the constitutional legal order" (the so called "supreme values of the Constitution"); as such, no balance test between the standard of protection deriving from the ECHR and other interests guaranteed by the Constitution should be carried out.
According to the Constitutional Court case law, "the common judge […] cannot apply a ECHR rule (at present, differently from a rule of EC [now EU] law that has direct effect) instead of the conflicting domestic one, and cannot even less apply a rule of domestic law that he deems in conflict with the ECHR, and therefore with the Constitution" (see Decision No. 311 of 2009, para. 6). In other words, the Convention does not produce effects in the domestic legal order capable of establishing the jurisdiction of national courts to apply directly its provisions in disputes pending before them, 56 conflicting domestic law. Moreover, the Court has held the thesis that, differently from what happens with a rule of EU law that has "direct effect", the domestic court is barred from applying directly the ECHR rules in place of rules of domestic law inconsistent with the European Convention. In Decisions Nos. 348 and 349 of 2007 (and also in its subsequent decisions) the Court has never missed the opportunity to reaffirm the difference between the EU law rules having direct effect and the rules of the European Convention whose "direct effect" is denied. From this perspective, considering that Article 117(1) of the Constitution (that provides the obligation of fulfilling international obligations) is not sufficient to recognize to the ECHR the same status as the EU law, 57 it is difficult to envisage what could instigate a shift towards the recognition of "direct effect" to the ECHR rules.
It is hard to share the opinion of the Court, insofar as it leads to apply widely the notion of direct effect in order to rule out the direct applicability of the ECHR provisions. Indeed, the direct applicability and the direct effect of an international treaty rule cannot be limited to some treaties, such as the EU Treaties, and ruled out as to others, such as the ECHR, nor can it be excluded for treaties in general regardless of the specificity of the provisions therein. The circumstance that an international provision does not require any implementing legislation within Member States or that an international obligation imposed upon States by a treaty is directly enforceable by individuals before their domestic courts is a question that should be considered on a case-by-case basis, taking into account the clear, precise and unconditional character of the international rule, as well as the object and purpose of the treaty.
A possible solution to the question of the effects of the European Convention in the Italian system could be found by setting aside the comparison -incisively outlined by the Corte Costituzionale in the Decisions Nos. 348 and 349 of 2007 -between the ECHR system and the "supranational" EU system. In particular, this would require to abandon the expression "direct effect" and to use the concept of self-execution when analyzing and determining the effects of the rules deriving from treaties different from those establishing the EU. It is well-known that the EU legal system is different from any other legal system based on an international treaty. As a consequence, a comparison between the EU and the ECHR systems (or a system deriving from any other international treaty) would inevitably lead to deny the "direct effect" of the rules deriving from the latter. As pointed out by some scholars, "[i]n principle, substantive provisions of the ECHR are self-executing. Rather, by saying that the ECHR does not have direct effect, the the non-application of the national rule". The same conclusion was confirmed by the Court seems to rule out a particular effect, specifically the setting aside of inconsistent national law. This is precisely the meaning of the term 'direct effect' within the conceptual framework of EU law […] Thus, […] the Constitutional Court seems to allude (inadvertently) to the very thin conceptual line which separates the notion of direct effect from that of self-execution".
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Considering the present constitutional structure and without any particular hermeneutic effort, it would be easier to find a solution to the question of the impact of the ECHR on the Italian legal system, if the Court started to consider the applicability of the European Convention provisions in light of their complete character and their immediately preceptive nature. In its Decision No. 311 of 2009, the Corte Costituzionale partially went in this direction by stating: "the domestic judge, as the common judge of the Convention, has the duty to apply the relevant rules, as interpreted by the Strasburg Court". Therefore, one can infer that the competence of the ordinary courts to apply the ECHR is limited only by the existence of a conflict with a domestic law provision and by the impossibility to solve this conflict by way of interpretation. Accordingly, the domestic judge should be seen as fully competent to apply the ECHR in all cases when he is not bound to raise the plea of unconstitutionality before the Corte Costituzionale. If this interpretation is correct, the recent case law of the Constitutional Court shows an opening to the direct application of the ECHR by the domestic courts and consequently to the possibility that an individual can rely directly on the ECHR rights before them, 59 at least in all cases where the application of the ECHR does not entail the non-application of a domestic rule. Domestic courts can apply directly the ECHR rules, as construed by the European Court, in order to extend the applicability of a right already protected at national level to more specific cases 60 or when there is the need for filling a legal loophole in the domestic system. 61 This conclusion is not hindered by the need to reach the "necessary balance" between the conventional and the domestic protection of fundamental rights, because the Corte Costituzionale itself entrusts with this task also the lower courts ( However, it must be noted that, even welcoming the specification made by the Court, some doubts concerning the definition of the precise status of the European Convention within the Italian legal system still exist and do concern the impact of the ECHR rules on the Italian law. It cannot be forgotten, in fact, that the ECHR accounts for a binding parameter of international law, as per Article 117(1) of the Constitution, as well as for a system of protection of fundamental rights already provided by the Constitution. As such, the ECHR not only "reaffirms the protection guaranteed by constitutional provisions, but […] [contributes] to determining its perceptive content". 
Role of the Corte Costituzionale
Concerning the role of the Corte Costituzionale, it has the threefold duty to: a) "verify whether a conflict exists and cannot be settled at all through an acceptable interpretation, including a systematic interpretation, of the rule of domestic law in light of the ECHR rule, as construed by the Strasburg Court"; b) "verify whether the conflict is determined by a standard of protection provided by the rule of domestic law which is lower than the one guaranteed by the ECHR, as Article 53 of the European Convention itself considers expressly compatible the contrary hypothesis"; c) "in case of conflict, […] [declare] the unconstitutionality of the rule of domestic law as inconsistent with Article 117(1) of the Constitution with reference to the relevant ECHR rule".
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Consequently, considering also the clear reference to Article 53 ECHR, it seems that the hypothesis of a challenge to the constitutionality of the Italian law implementing the European Convention is not only exceptional, but also unlikely to occur. After affirming the subsidiary character of the Convention and denying "direct effects" to the ECHR rules, it is almost unnecessary to refer to the constitutional counter-limits. In fact, when a ECHR rule, as construed by the Strasbourg Court, limits or jeopardizes fundamental rights and freedoms guaranteed by the Constitution, the Corte Costituzionale excludes "the effectiveness of the reference to international law and, therefore, the capacity of the latter to integrate the parameter set by Article 117(1) of the Constitution".
64 Accordingly, in the Decision No. 317 of 2009, the Court held that:
"With reference to a fundamental right, the compliance with international obligations can never determine a lower level of protection compared to the standard already existing in the domestic legal sys-62 See CAnnizzAro, "Gerarchia e competenza nei rapporti fra trattati e leggi interne", RDI, tem but, vice versa, it can and must amount to an effective instrument to extend the protection itself.
[…] Besides, Article 53 of the European Convention requires that the interpretation of the ECHR provisions cannot lead to a level of protection which is lower than the one guaranteed by domestic sources.
[…] It is clear that this Court cannot accept that, through Article 117(1) of the Italian Constitution, a level of protection lower than the one established in the domestic system is guaranteed; likewise, it cannot admit that a higher level of protection, that could be introduced in the same way, is denied to an individual entitled to a fundamental right. The consequence of this reasoning is that the comparison between conventional and constitutional protection of fundamental rights must be made aiming at the maximum possible extension of guarantees, also developing the potential of the constitutional rules concerning the same rights.
[…] The overall result of the integration of national guarantees must have a plus sign, in the sense that the impact of a single ECHR rule on the Italian law must generate a higher standard for the entire fundamental rights protection system" (para. 7).
In conclusion, considering the subsidiary character of the protection system established by the ECHR, both the Corte Costituzionale and the domestic courts should not be bound to apply those ECHR rules that, according to the interpretation of the Strasburg Court, determine a violation of the standard of protection guaranteed by the Italian legal system. This would be true even affirming the selfexecuting character of the rules of the European Convention, whose application would anyway be conditioned by its compliance with the Constitution. As argued by some scholars, "the non-application by the courts of national laws that are incompatible with the ECHR (with the contextual direct application of the conventional rule as interpreted by the Strasbourg Court) can undoubtedly coexist with the Constitutional Court's review, which should be called upon in particular cases where the inconsistency between the domestic rule and the ECHR rule amounts to a 'systemic violation' of the Convention", i.e. a persistent and reiterated violation caused by structural or general deficiencies in the national law or practice. 65 The same could be true where a domestic court has no possibility to interpret national law consistently with the ECHR, but the domestic provision needs to be repealed by the Constitutional Court in order to abide by a final decision of the Strasbourg Court. 
Status and effects of the ECHR after the Accession of the EU
After the abovementioned decisions of the Constitutional Court, Italian administrative courts again dealt with the question of the direct applicability of the ECHR rules. The Consiglio di Stato, in its Decision of 2 March 2010, No. 1220, held that the ECHR rules have become "directly applicable" in the national legal system as a consequence of the modification of Article 6 TEU following the coming into force of the Treaty of Lisbon. Similarly, the Administrative Regional Tribunal (TAR) of Lazio, in its Decision of 18 May 2010, No. 11984, affirmed that, as the EU Treaty provides the accession of the European Union to the ECHR (Article 6 TEU), "the acknowledgement of the fundamental rights set by the ECHR as principles inherent in Union law has immediate consequences of the utmost importance, as the Convention rules become immediately effective in the national legal systems of member States, through EU law, and therefore in Italy according to Article 11 of the Constitution".
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However, looking at the decisions of the administrative courts, it is not clear the reasoning that led to the acknowledgement of the "immediate effectiveness" or the "direct applicability" of the Convention rules in the national legal system on the basis of the new wording of Article 6 TEU. In other words, it is not clear whether the administrative courts draw the direct applicability of the Convention rules from Article 6(2) TEU ("The Union shall accede to the ECHR") or Article 6(3) TEU ("Fundamental rights, as guaranteed by the ECHR and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's law"). Therefore, the thesis maintained by administrative courts that the ECHR direct effects in Italy can derive from UE law does not seem persuasive. On one hand, Article 6(3) TEU, reaffirming what was already provided in the previous versions of the EU Treaty, does not appear able to give direct effect to the ECHR rules into the national legal system. On the other hand, the EU accession to the Convention will not be able to guarantee, on the basis of Article 11 of the Constitution, the national courts the possibility to apply directly the ECHR rules setting aside the inconsistent national laws.
Recently, in its Decision of 15 September 2010, No. 5988, the TAR of Lombardia tackled the same questions already dealt with by the Consiglio di Stato and the TAR Lazio in the abovementioned decisions, adopting a more correct ap-proach. Maintaining in any case that it is premature to deal with the consequences of the future accession of the EU to the ECHR with reference to the direct applicability of the Convention rules, the TAR held that:
"By the accession to the ECHR, the Convention will take, on the contrary, the same position as international treaties in the system of the sources of EU law so that, once entered in the national legal system through the EU law, it will acquire all the characteristics typical of the EU law in terms of primacy, direct effect, possibility for the court to disapply the national law inconsistent with it (with the risk of having regime for those ECHR rights not introduced by EU law)" (para. 5.1.).
More recently, this approach was confirmed by the Corte Costituzionale in its Decision of 11 March 2011, No. 80. The Court held, indeed, firstly that new paragraphs 1 and 3 of Article 6 TEU cannot be interpreted as recognizing direct effect to the rules of the ECHR in the Italian legal system and as authorizing the domestic court to disapply national laws inconsistent with them. Secondly, any reasoning supporting the direct effect of the ECHR rules cannot actually be grounded on Article 6(2) TEU, considering that an accurate definition of the effects of this provision will depend on the conditions and modalities set out in the Agreement on the Accession of the EU to the European Convention (para. 5.3).
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Obligations Arising from Article 46(1) ECHR as Interpreted by the ECtHR
The European Convention envisages that final judgments of the ECtHR shall be binding on the parties to the proceedings. In Article 46(1) ECHR the Contracting States have provided that, in all legal disputes to which they are party, they will comply with the final judgments of the ECtHR. It follows from this article that the judgments of the ECtHR have only inter partes effects. However, this provision does not specify the content of such obligation, leaving the door open to interpretation.
Binding Effects of Final Judgments against Respondent States
As is well known, every final judgment of the ECtHR has the effect of res judicata for the respondent State. However, this judgment is essentially declaratory and leaves to the State the choice of the means for complying with its obligation under Article 46(1). 68 Indeed, the ECtHR does not possess the authority to invalidate national norms or to revise final decisions of national courts judged to be inconsistent with the European Convention; rather, "states must work backwards from the violation to understand what must be changed to remedy the violation in the specific case and to avoid what future cases might also arise".
69
The obligation of the respondent State to give effect to the judgment of the ECtHR must be complied with through measures appropriate to the particular case (restitutio in integrum, if the nature of the breach allows it, or just satisfaction). 70 However, if at the origin of the violation there is a legal provision or a practice, the adoption of measures of a general nature is needed in order to prevent future violations. In its recent practice, the ECtHR tends to limit the freedom of the State in selecting suitable measures, indicating which individual measures or general measures to be taken in order to give effect to its judgment.
71
The binding effects of the final judgments of the ECtHR are addressed to all the bodies of the respondent State. However, a legislative measure might be required in order to remedy a structural deficiency in the national system. In case of default of legislative power, the domestic judge may find himself also assuming functions that may be defined as "legislative substitution", in cases in which the national system does not allow for review of a final judgment in a proceeding recognized by the ECtHR as being inconsistent with the European Convention. 72 On specific N]ot just to pay those concerned the sums awarded by way of just satisfaction under Article 41, but also to select, subject to supervision by the Committee of Ministers, the general and/or, if appropriate, individual measures to be adopted in their domestic legal order to put an end to the violation found by the Court and to redress so far as possible the effects. Subject to monitoring by the Committee of Ministers, the respondent State remains free to choose the means by which it will discharge its legal obligation under Article 46 of the Convention, provided that such means are compatible with the conclusions set out in the Court's judgment" (para. 192 73 This action of domestic judges does not exempt, of course, the national legislature from the obligation of adapting the domestic legal system to the European Convention, but it has the merit of preventing further violations.
Finally, the new Protocol No. 14 gives to Contracting States the power to ask the Committee of Ministers to refer to a problem of interpretation of a final judgment to the ECtHR, under Article 46(2) ECHR, before a national court decides on the effect of this final judgment on the domestic law. recommendations that the legislation be remedied to "make the relevant human rights standard explicit". It also reviews the government's response to an adverse judgment of the ECtHR. As part of its work, the Committee may also adopt remedial orders, which are a form of delegated legislation amending primary legislation following a declaration by a UK court that the primary legislation is incompatible with the European Convention or a Strasbourg judgment in a case concerning the United Kingdom.
In practice, a systematic refusal by Contracting States to implement judgments of the ECtHR is rare. The majority of Contracting States try to act in compliance with the European Convention and the judgments of the ECtHR, although it should be noted that some countries have particular difficulty in complying with some judgments against them. 
Expanding the Scope of Article 46(1) ECHR: Effects of Pilot Judgments
There is no provision in the European Convention which expressly refers to the pilot judgment procedure (PJP). 77 However, in order to facilitate effective implementation of the European Convention by respondent States, the ECtHR has adopted a PJP which allows the Court to clearly identify, in its judgments, the existence of structural problems underlying the violation of the Convention rights concerned, and to indicate specific measures or actions to be taken by respondent States to remedy them.
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The main aim of this procedure is not only to remove the consequences of the unlawful national act for the applicant, but also to induce the respondent State to resolve a large number of individual cases arising from the same structural problem at the domestic level, and thus to offer guarantees of non-repetition. While the respondent State's action is aimed at the resolution of such a dysfunction, the ECtHR may decide to adjourn examination of all similar cases. 80 However, the ECtHR has held that if the respondent State fails to adopt the measures indicated in the pilot judgment and continues to violate the Convention, the Court would have no choice but to resume examination of all similar pending applications and to take them to judgment so as to ensure effective observance of the Convention rights.
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Since the PJP was introduced, the ECtHR has appeared to be increasingly willing to identify systemic problems and to provide guidance to the respondent States, also demanding the introduction of specific remedial measures 82 and setting deadlines for compliance with the Court's judgments. 83 In light of this innovative procedure, some scholars emphasize that the PJP is used by the ECtHR as an instrument imposing a "programmed lawmaking obligation" on the domestic legislature, "which is able to substitute the lack […] of direct effect of the Convention and the lack of erga omnes effect of the Court's judgments in the domestic legal system".
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In the ECtHR's view, the binding effects of a pilot judgment are based on Article 46 ECHR. 85 The choice of this legal basis has been criticised, 86 85 See, i.e. Broniowski, cit. supra note 71, para. 193: "Although it is in principle not for the Court to determine what remedial measures may be appropriate to satisfy the respondent State's obligations under Article 46 of the Convention, in view of the systemic situation which it has identified, the Court would observe that general measures at national level are undoubtedly called for in execution of the present judgment, measures which must take into account the many people affected. Above all, the measures adopted must be such as to remedy the systemic defect underlying the Court's finding of a violation so as not to overburden the Convention system with large numbers of applications deriving from the same cause. Such measures should therefore include a scheme which offers to those affected redress for the Convention violation identified in the instant judgment in relation to the present applicant. In this context the Court's concern is to facilitate the most speedy and effective resolution of a dysfunction established in national human rights protection. Once such a defect has been identified, it falls to the national authorities, under the supervision of the Committee of Ministers, to take, retroactively if appropriate […], the necessary remedial measures in accordance with the subsidiary character of the Convention, so that the Court does not have to repeat its finding in a lengthy series of comparable cases".
86 Criticism regarding the legal basis of the procedure was raised by some ECtHR judges (see Partly dissenting opinion of Judge Zagrebelsky in Hutten-Czapska, cit. supra note 78) and by at statements such as the Interlaken Declaration make clear that the procedure has now been accepted, welcomed and encouraged by all Contracting States.
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It must be emphasized that the binding effects of pilot judgments are not influenced by whether the indications for State action are included in the merits of the judgment only or also in its operative provisions. Of course, inclusion in the operative provisions increases the legal authority of the judgment. Similarly, the binding effects of pilot judgments are not influenced by whether they are rendered by the Grand Chamber or not. A pilot judgment delivered by a Grand Chamber only has a wider persuasive effect.
Finally, an argument in support of the binding effect of pilot judgments may be drawn from the consideration that a number of PJPs share an a priori recognition by higher courts of respondent States that the existing domestic law or practice concerned violates the European Convention, and that domestic authorities have failed to respond satisfactorily to such findings.
88 Nevertheless, practice shows that the whole PJP depends to a large extent on the respondent State's willingness to cooperate. The cases Broniowksi and Hutten-Czapska showed how different a State's attitude could be in this respect. Whereas in Broniowski the Polish Government was fully willing to cooperate, in Hutten-Czapska the same State contested that a pilot procedure should be used at all.
The ECtHR has held that a respondent State may also adopt remedial measures that are not retroactive. The case Sejdovic v. Italy 89 is particularly interesting pointing this respect. Indeed, in a first stage before a Chamber, the ECtHR found a violation of the right to a fair trial in the context of in absentia convictions and, in the operative part of the judgment, it established that this violation originated in systemic problems in Italian criminal law and practice. As a result, the ECtHR ordered that Italy should take general measures, going beyond the facts of the particular case. Following this judgment, the respondent State adopted legal reforms in order to comply with the judgment of the Court. However, the new laws did not have retroactive effect on the case of Mr. Sejdovic. In a second stage before the Grand Chamber, although acknowledging the systemic nature of the problem, the ECtHR did not call for general measures, but only noted the reforms adopted by the respondent State and, in the operative part of the judgment, limited itself to finding a violation in the specific case. The Sejdovic case seems to show the importance that the ECtHR attaches to the observance of the non-repetition obligation included in the pilot judgment. However, when the domestic legal reforms implementing the remedial measures do not have retroactive effect, the resumption by the ECtHR of all similar applications pending before it is inevitable.
Binding Effects of ECtHR's Interim Measures
Under Rule 39 of the Rules of Court, the ECtHR has the power to issue interim measures. 91 As is well known, in the leading case of Mamatkulov 92 a Grand Chamber ruled on the scope of these interim measures and identified the consequences of a respondent State's failure to respect an order of the ECtHR. In particular, the ECtHR stated that "under the Convention system, interim measures […] play a vital role in avoiding irreversible situations that would prevent the Court from properly examining the application and, where appropriate, securing to the applicant the practical and effective benefit of the Convention rights asserted".
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In these conditions, a failure by a respondent State to comply with interim measures undermines the effectiveness of the right of individual application guaranteed by Article 34 and the State's formal undertaking in Article 1 to protect the rights and freedoms set forth in the European Convention. In addition, in the Olaechea Cahuas case, 94 the ECtHR clearly considered that a State non-compliance with an interim measure will automatically lead to a violation of Article 34 ECHR, irrespective of the subsequent finding of a violation of other material provisions of the Convention by the ECtHR.
The obligation under Article 34 should be strictly and consistently applied. In particular, it requires that the respondent State refrains from taking actions in violation of the interim measure and takes all steps available to comply with the order. A Contracting State cannot substitute its own evaluation for that of the ECtHR in deciding whether or to what extent to comply with interim measures. 96 The ECtHR said:
"Indications of interim measures […] permit it not only to carry out an effective examination of the application but also to ensure that the protection afforded to the applicant by the Convention is effective; such indications also subsequently allow the Committee of Ministers to supervise execution of the final judgment. Such measures thus enable the State concerned to discharge its obligation to comply with the final judgment of the Court, which is legally binding by virtue of Article 46 of the Convention".
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However, Contracting States are reluctant to recognize such binding effects to the decisions on interim measures. On quite a number of recent occasions, the ECtHR has been confronted with cases in which States refused to comply with these interim measures. For example, in the United Kingdom, scholars assert that Section 2(1) of the United Kingdom's 1998 Human Rights Act on domestic judges' obligation to take into account the Strasburg decisions does not apply to interim measures 98 and, in the Al-Saadoon and Mufdhi case, the UK Government stated "the Government policy to comply with Rule 39 measures indicated by the Court as a matter of course where it is able to do so". 99 Thus, for some Contracting States compliance with interim measures may be considered as a matter of policy and not as the fulfilment of a legal obligation. For other States, interim measures have binding effects for the case to which they are related and, if well motivated, these measures may be accepted as binding for the domestic authorities as regards other, similar or identical cases, as a judgment of the Dutch Council of State ascertained. 100 On the matter of the effects of interim measures of the ECtHR in domestic legal orders, a recent ruling by the Italian Court of Cassation is particularly interesting.
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The Court of Cassation recognized that interim measures of the ECtHR had broad effects on the basis of arguments expressed by Strasburg judges in Mamatkulov case. In particular, in a case concerning the procedure for expulsion of a Tunisian to his country of origin, the Court of Cassation held that the Italian Government -and any institution of the Italian Republic -must ensure strict compliance with Article 3 ECHR. With regard to the risk inherent in the transfer of an individual to Tunisia, the Court held that a domestic judge has a duty to identify and adopt alternative security measures other than expulsion before ordering the transfer. In addition, the Court of Cassation did not declare that interim measures were only binding in this specific case; there were binding effects for any other domestic measure of expulsion to Tunisia, until it is demonstrated by new facts that individuals expelled in that country will not face imminent risks.
The interpretation of the Court of Cassation seems to go beyond what is formally stated by the ECtHR. In particular, the Italian court seems to recognize that a decision on interim measures has ultra partes effects whenever other cases have factual similarities with the case discussed before the European Court. However, on closer inspection, the Italian court did not build ultra partes effects on the decision on interim measures, but on the binding force of Article 3 ECHR. The solution adopted by the Italian court seems to envisage that the ultra partes effects of a decision on interim measures can be recognized only in those cases that involved the safeguard of a fundamental value of the Convention, such as the absolute prohibition of torture. In other circumstances, however, it appears that the Court of Cassation did not grant the binding force of interim measures of the ECtHR.
Effects of the ECtHR's Case Law
As has been said, the final judgments of the ECtHR only bind the respondent State. In other words, they do not have effects erga omnes. However, in Ireland v. United Kingdom, the first judgment concerning an inter-State case, the ECtHR stated "The Court's judgments […] serve not only to decide those cases brought given for the provisional measure which has been issued -whereby the Section takes into account that the guarantee meant to be present in case of expulsion to Somalia, is momentarily not ensured -it has to be judged that above-mentioned motivated 'interim measure' of the President is yet to be seen as an obstacle to the expulsion to Northern Somalia of foreigners of Somali nationality which belong to a minority and who do not have family or clan bonds in Northern Somalia" (unofficial translation). 
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In doctrine, a dispute exists on the binding effect of ECtHR case law in respect of its interpretative authority (res interpretata). In other words, it is submitted that the case law of the ECtHR reflects the current state of development of the Convention and its Protocols. Some scholars argue that, by failing to take into account the judgments rendered against other States, in certain cases a State could be deemed to be in breach of its duty to fulfil its treaty obligations in good faith. 104 The interpretative authority of ECtHR's case law seems primarily asserted by the Court itself in decisions on cases struck out of the list because the Court "has already established case-law in the matter"
105 or "it has specified the nature and scope of the obligations undertaken in the matter by the Contracting States" in several previous cases. 106 On this view, clear and consolidated judgments of the ECtHR would have an interpretative authority.
With the judgment Modinos v. Cyprus, the ECtHR seemed to go further because firstly it observed that the prohibition of male homosexual conduct in private between adults still remains on the Criminal Code of the respondent State and then it criticised a decision of the Supreme Court of Cyprus on this matter "notwithstanding the European Court's Dudgeon v. the United Kingdom judgment of 22 October 1981". 107 In this case, the Court referred exclusively to its previous judgment on the matter against another State, establishing that the respondent State had violated the Convention.
More recently, in the Interlaken Declaration of 19 February 2010, Contracting States are invited to take into account "the Court's developing case-law, also with a view to considering the conclusions to be drawn from a judgment finding a violation of the Convention by another State, where the same problem of principle exists within their own legal system". 108 In light of this, a decision of the ECtHR in proceedings against other States Parties may give the States that are not involved an occasion to examine their domestic legal systems and to orient themselves in light of the relevant case law. This would reinforce the States' obligation to prevent Convention violations. However, experience has shown that there is a lack of uniformity among the Contracting States when it comes to recognising the authority of the case law of the ECtHR. We can observe at least two main tendencies on this point in Contracting States' legal orders.
Firstly, there is the model of the United Kingdom's 1998 Human Rights Act. Section 2(1) of this Act specifies that national courts "must take into account" any "judgment, decision, declaration or advisory opinion" of the ECtHR. Court as a source of law". In the United Kingdom, for instance, it is the duty of domestic courts to give effect to the principles laid down by the Strasbourg Court as governing the Convention rights which the domestic court thinks are relevant to the Convention issue which it has to decide. A court is not strictly required to follow Strasbourg rulings; but if it acts in a manner incompatible with a Convention right, it acts unlawfully. 111 However, under this approach, it must be underlined that it is often very difficult to determine the exact implications of the ECtHR's case law for a national legal system.
Due to the growing number of Strasbourg judgments, it is becoming increasingly difficult to follow and analyse the actual state of the case law; thus, national judges have begun to differentiate between judgments of the Court decided by a single judge, those decided by panels of three judges, by Chambers of seven judges, and by a Grand Chamber of seventeen. Finally, the need to take into account the Strasbourg jurisprudence normally is guaranteed in national courts applying principles that are clearly established by the ECtHR, especially those established by Grand Chambers.
Nevertheless, there are disadvantages in this approach that takes into account the Strasbourg jurisprudence. It does not, for example, acknowledge that the ECtHR is only laying down minimum guarantees. A close adherence to Strasbourg jurisprudence has also been criticized as preventing domestic courts from developing an independent role in interpreting the ECHR. Indeed, on the basis of the European Convention, the ECtHR does not have an exclusive interpreting role: national courts could have an independent role. 112 More fundamentally, this attitude toward close adherence to Strasbourg jurisprudence means that it is difficult to have an effective dialogue between ECtHR and national courts. The majority of courts in the Contracting States do not take the view that they are effectively bound by Strasbourg jurisprudence. But there are a growing number of examples in the practice of States suggesting that the interpretative authority of the ECtHR is currently increasing. 113 In these jurisdictions, there are usually written Constitutions including a domestic Bill of Rights, so that precedence can be given to the rights contained in the Constitution. Thus, the application of the case law of the ECtHR in national legal systems is moderated by the exception of the case of non-compliance of the judgments with the fundamental principles of the national constitutional system.
In Germany, for instance, national authorities and courts are under an obligation to take into account the decision of the ECtHR in the domestic sphere, which means "taking notice of the Convention provision as interpreted by the ECtHR and applying it to the case, provided the application does not violate prior-ranking law, in particular constitutional law". 114 However, according to the Federal Constitutional Court, there is a further possibility of non-compliance with the rulings of the ECtHR. It concerns the execution of judgments of the ECtHR in the context of national litigation which needs to strike a balance between the numerous diverging interests of the parties concerned and is characterised by "multipolar legal relations connected with fundamental rights", 115 as is often the case, for instance, in family law and the protection of personality rights. 116 In Austria, the European Convention enjoys constitutional rank and Austrian courts, especially the Constitutional Court, cite regularly and extensively Convention articles as well as Strasbourg jurisprudence. However, already in its 1987 Miltner judgment the Constitutional Court made it clear that there would be limits to its adherence to Strasbourg judgments, and if the ECtHR pushed its interpretative function too far, it would not be able to follow it. 117 This judgment has not yet been overturned.
Effects of the ECtHR's Case Law and the Approach of the Italian Constitutional Court
An interesting approach on the question of the effects of the case law of the ECtHR is provided by the recent jurisprudence of the Italian Constitutional Court.
As argued above, the jurisprudence of the Italian Constitutional Court has clarified that Article 117(1) of the Constitution must not be seen as recognising a hierarchical superiority of the European Convention rules over the Constitution. The Court describes a system in which constitutional rules will have to be interpreted in line with the European Convention as interpreted by the ECtHR when the Convention provides a higher standard of protection for human rights than the system of constitutional rights protection. 118 Finally, the jurisprudence of the Corte Costituzionale took a step further in recognizing that the interpretation of the European Convention by the Strasbourg Court had binding effect and that Italian courts could not therefore adopt interpretations of the Convention that diverge from those of the ECtHR. The Court based its view on the consideration that, under Article 32 ECHR, the ECtHR is charged with the role of interpreting the provisions of the Convention. 119 The view of the Corte Costituzionale on this point seems to be too far-reaching. The binding effect of the ECtHR's case law within the domestic legal order was not explicitly provided for by Article 32 ECHR, which only described the scope of jurisdiction of the ECtHR. Admittedly, final judgments rendered in cases in which Italy is a respondent State are formally binding upon it. However, in all other cases the weight to be given to the ECtHR's case law varies depending on the circumstances. Thus, when a certain interpretation by the ECtHR is supported by settled jurisprudence or by recent judgments of the Grand Chamber, little room is left to domestic courts for the adoption of a different interpretation: in such cases, deviation from an established interpretation may amount to a violation of the European Convention.
The situation is different when a specific interpretation of the Convention is merely supported by old decisions of the ECtHR or, more generally, by a decision which does not reflect the established case law of the ECtHR. While all of the ECtHR's decisions obviously have the same formal value, it may be held that national courts would be justified if they accorded less deference to certain decisions because of the time elapsed since their adoption or because they do not form part of an established jurisprudence. National courts, by adopting a novel interpretation, may play an important role in persuading the ECtHR to clarify or change its jurisprudence. Conversely, the rigid view adopted by the Corte Costituzionale implies that domestic courts will be able to influence the interpretation of the European Convention only in cases in which the ECtHR has not already interpreted particular European Convention rules. Such cases are likely to be quite rare.
The decision of the Corte Costituzionale touches upon the issue of the dialogue between the ECtHR and national courts. Such a dialogue seems desirable insofar as it can promote a dynamic interpretation of the European Convention, as a result of which a higher level of human rights protection might be attained.
Final Remarks on the Active Role of the Contracting States as regards the Interpretation of the European Convention
In conclusion, the practice of Contracting States provides numerous examples of how well-regarded the interpretative authority of the ECtHR is by their domestic courts. This approach leaves national judges free to develop an independent interpretation of the European Convention on the basis of classic international rules on the interpretation of treaties. Even the strict UK legal system leaves domestic judges little room for interpreting the European Convention. Recently, in In re P case, the House of Lords has decided on a case of interpretation of the concept of discrimination on grounds of marital status as regards eligibility for adoption, in the absence of ECtHR case law on this issue. In this case, the majority agreed that "section 2(1) of the 1998 Act allows for the possibility of a dialogue between Strasbourg and the courts of the United Kingdom over the meaning of an article of the Convention but makes this likely to be a rare occurrence".
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Thus, a very important means of dialogue is through judgments. In fact, through its judgments, a national court can send a message to the ECtHR, which reflects its interpretation of the European Convention, and thus influence the direction of the jurisprudence of the ECtHR.
The ECtHR is not bound to accept what national courts say, but in the Roche case it has gone a long way towards recognising the role of superior national courts. 121 On this basis, the ECtHR could be willing, in specific cases, to depart from its previous case law in light of disagreement expressed by a superior national court.
The dialogue between national legal systems and the conventional system is the only means which seems able to ensure a high standard of protection of human rights in Europe. It must be borne in mind that the conventional system ensures the lowest common denominator of protection of rights. This minimum standard may be raised by the ECtHR only through an evolutionary interpretation taking into account the principles established in the most advanced protection systems of some Contracting States.
Another type of dialogue between the ECtHR and the national legal systems could be used. Contracting States should take due notice of the developments in the ECtHR's case law, because they might have a direct interest in the outcome of cases against other States. They should also intervene as third parties (Article 36 ECHR) to serve their interests, as many countries did, for example, in the case of A. v. United Kingdom on parliamentary immunities 122 or in the case Lautsi v. Italy on the crucifix.
123 Furthermore, each State could play an important role in pushing the ECtHR to clarify or change its leading jurisprudence, for example by proposing that it should take national case law into account.
Finally, the best way to build a stable form of dialogue between ECtHR and national courts would be to "reflect on the advisability of introducing a procedure allowing the highest national courts to request advisory opinions from the [European] Court".
